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Legal Inheritance in the Domain of Ideal and Real"

This paper discusses customary and legislative practices and their inter-
relationship in the contemporary time. Furthermore, the paper will accen-
tuate the relationship of ideal patterns in the legislative and customary
practices, in regards toward the real behavior. By doing so, the paper will
reveal the possible consequences streaming from attempts to apply the
ideal patterns of the customary domain in the juridical practice.
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Based on ethnological and law literature review, and my own empirical
data, I argue that there is a parallel application of legislative and customary regula-
tions within the system of inheritance in the 20" century Serbia.'

The parallel existence of the customary law and legislation would not cause
commotions within professionals per se, however, it is only that the legislation is
recognized by law normative, i.e., the legislation is legitimate while the other isn’t.
Besides, these two systems have totally different structures, with many regulations

* This article is a part of the project “In between traditionalism and modernization — ethnologi-
cal/anthropological studies of cultural processes in Serbia” (147020), granted by the Serbian Min-
istry of Science

! See IMaskosuh, ®. Huxona. 1983. Tpaduyujcko npaso u caspemena ceocka nopoouya, I TacHAK
EtHorpadckor ucatutyta CAHY XXXII, Beorpax, 41-46; Ucru; 2003. Porodica i seoska
zajednica u Sumadiji, Zbornik Matice srpske za drustvene nauke, 114-115, Novi Sad, 223-254;
TaBpunoBuh, Jbusbana. 1989. Obuuajnonpasno pezynucare nopoouunux o0Hoca, I TacHHUK
Etnorpadckor myseja u3 beorpama, 52-53, Beorpan, 43-71; Kpcruh, Bypruma. 1979. Ilpasnu
obuuaju ko0 Kyua, Ananusa peruxama — memooonocuja — npuno3u 3a meopujy obuuajuoz npasa,
beorpan. [Tocebna m3nama bankanosiomkor wHcTHTYTA, 7, 1979; Jlykuh, Pamomup. 1971. Hawe
HO80 npaeo u cemauxo Opywmeo, I'mac Cprcke akagemuje Hayka u ymetrHocTH, CCLXXX,
Operpeme APYIITBEHUX HaykKa, 15, beorpan, 145-159.
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being in collision. I find it very important to emphasize, that in spite the collision,
there are mutual, intertwining influences between the civil and customary law. That
is, these legal systems are not mutually exclusive but under mutual influences,
which in effect, represents the main characteristic of their relationship. Also, it is
important to note that the customary law is the most represented in the domain of
civil, inheritance and family law.” These are the spheres of private law, which was
left out of the direct influence of the law and legislations, as examples of “public
politics™.® This is the reason why the customary laws are contained for the most part
within the institution of inheritance.* I addition, it is worth to note that the parallel-
ism of the civil and customary law exists at the class of juridical practice but not in
the theory of law.’

The research, which I will partially present in this paper, is in accordance
with the subject and the cited theories.® Thus, I was able to analyze both legislative
systems, in order to point out to foundations and their inter-relationship at the mo-
ment.” The inter-relationship between customary and law legislations is also ana-
lyzed at the level of juridical practice.® The interesting question concerns a relation
between juridical and customary regulations and, on the other hand, the actual prac-
tice. This question implies, among other things, a need to understand differences be-

2 See: Kperuh, Bypuua. 1972. Caspemeno usyuasare obuuajuoz npasa — npunyuny u Memoou,
ApXUB 3a TIpaBHE U JpYIITBeHe Hayke, [IpoOmemn pemyOmmuke ycraBHOCTH, Op. 2, Kib. XLV
HOBOT Koia, beorpan, 205.

3 Milenkovié, Milos. 2008. Problemi konstitucionalizacije multikulturalizma — pogled iz
antropologije, Deo prvi: o ,,ocuvanju“ identiteta, ETHoaHTpOomoONOmMKN Tpobiemu, Yacomwc
Onespera 3a €THONOTHjY W aHTponojiorujy dumnozodcekor dakynrera y beorpany, roa. 3, cB. 2
(u.c.), beorpan, 46-47.

* See I'aBpunosuh, Jbuspana. 1989: 43-71

5 See IMaspumosnh, Jbummana. 1987. Cydcka npaxca kKao Hauun npesasuiaxcerva Konusuje usmely
obuuajnoe u nosumusroz npasa, Etnonomke ceecke, VIII, beorpag — Kpymesan, 141-145; Hcra,
1989: 43-71.

® I have performed a fieldwork in Vranje and its surroundings in 1996-2000; the focus was the
practices of the second half of the 20™ century. The fieldwork assumed an application of qualita-
tive ethnological and anthropological fieldwork — foremost interviews and participant observa-
tion. I have analyzed court archive sources (inheritance and will) and law sources, especially so
3axon o Hacnehusary — ca objawrberuMa U HANOMEHAMA, W3IAke ,,ApXUBa 3a IPaBHE U
npymrBeHe Hayke, beorpan 1955 (the first federal law in the former FNRJ ); and current Inheri-
tance Law from 1995. romune (see: Tomoposuh, Bragumup. u Kymuh, Poca. 1996. Hacreono
npaso u 6AHNAPHUYHU NOCMYNAK Y npaxcu, 3akon o naciefusarwy ca objauirbersuma, 3akoH o
B8AHNAPHUYHOM NOCMYNKY ca oOjaurberuma, ,,Ciyx0enn ['nacauk™ ca m.o. beorpaz, 1996).

7 This paper deals with inheritance rights on movable and immovable properties since this is the
domain of a will. Besides, the civil right and normative contain regulations on properties inheri-
tance. This is where a difference between law and ethnological conception becomes obvious (see
Pavkovi¢, F. Nikola. 1982. Etnoloska koncepcija nasledivanja, Etnoloske sveske, IV, Beograd,
25-39).

¥ The term juridical practice is used to denominate a segment of law which applies legislation in
order to regulate certain law or status.
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tween an ideal and real mode of behavior, that is, differences in what individuals
think and what they actually do.

The research was also directed toward revealing possible factors which de-
termined an application of certain rules in inheritance, both in customary and legis-
lative regulations. This applies foremost to type of kinship among testator and legal
inheritor of something - a heir, gender of a heir, content of what is being inherited,
but also the influence of law, seen in the context of “public politics”9 influence.

Inheritance Laws (in further text: IL) being in application in the second
half of the 20™ century Serbia regulate inheritance based on law and bequest. There
are two types of basic inheritance:

1. legal, that is inheritance without a will,
2. inheritance based on a will."

It is important to note that an individual can inherit a part of legacy/assets
through will and a part through legal inheritance.'’ That is, IL does not exclude the
possibility of parallel application of both inheritance types. However, based on the
literature review and my own data, I argue that there are no differences between
these two types of inheritance in regards of application of customary law, that is,
the ideal patterns. Some structural differences between normative and customary
law are more evident in legal type of inheritance, hence they could be better ex-
plained. That is why the focus of the paper is placed on a relationship between civil
and customary law in regards legal inheritance. Blood or civil relatedness between a
defunct and heir is a pre-condition in application of legal inheritance.'” Legal heirs
are differentiated by the class of relatedness with the defunct: closely related kin
will out-pass the more distant kin and so on." According to IL, the first class of
heirs includes children and spouse of the defunct. Children (born in marriage or out
of wedlock) and a respective spouse inherit equal parts.'* If the defunct had no off-
spring - the first class is being omitted — that is, the respective spouse becomes in-
cluded into the second class. The second class of heirs includes the defunct parents

° Milenkovié, M. 2008: 46-47.

19 See article 2 3H/95. in: Togoposuh, B. and Kymuh, P. 1997: 29-30; this paper discusses ruling
of IL in application from 1995; regulations do not differ from the preceding IL valid through
1946-1995.

" Article 2 3H/95.in: Tonoposuh, B. and Kynwuh, P. 1997: 30.

"2 Legal heirs are considered to be in blood relatedness with the deceased, then heirs in civil relat-
edness, that is, related by adoption or spouses (Tomoposuh, B. and Kynuh, P. 1997: 45)

' Hepesmkopuh, Bopucnas. 1940. IIpeencmeo MYwKux cpoOHUKA HAO XHCEHCKUM Y CDRCKOM
HacieoHom npaegy, Aenamcku kapakmep cpncke nopoouye, IlpaBHa Mucao, HYaconuc 3a npaso u
coLHMoNorujy, centembap-okrodap 1940, beorpan, 432).

“Art. 9 3H/95. (y: Tomoposuh, B. and Kymuth, P. 1997: 48).
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and their offspring (brothers and sisters of the defunct)."’ The third class includes
grandparents and their offspring,'® while the fourth class includes grand-
grandparents.'” IL from 1995 allowed a possibility of inheritance by the defunct
grand-grand-grandparents and more distant relatives.'® If the defunct has no legal
heirs, the state inherits."’

Based on the above cited, it is safe to conclude that the type and closeness
of relatedness are the basis dividing relatives into legal inheritance class. This has
provoked a considerable attention in foreign and local legislatives.”” There are two
different standpoints, one arguing for limitless right to inherit regardless of the
closeness of the relatedness, and the other arguing for limited right to inherit, condi-
tioning so relatedness. This limited circle of relatives with the right to inherit is a
characteristic of the most contemporary law systems.”' Since the 1990’s in Serbia,
there is a tendency to widen the limited circle of legal heirs but only in cases of di-
rect heirs that is ancestors.”

In legal inheritance there is also a right to represent (ius representationis),
applied mostly when a carrier of one inheritance class dies before the defunct.” It is
important to note that an individual who uses the right to represent inherits the de-
funct but not his/hers defunct ancestor whose place in inheritance he/she occupies.
Hence, in the same class of inheritance, there could be an uncle, niece, an aunt and
nephew, that is, relatives from the first and second inheritance class. This represen-
tation right appears also in the second and third class of inheritance.**

Inheritance can include movable and stationary items as well as certain
rights and obligations.” Inheritance parley is a court procedure which regulates in-
heritance, rights and heirs, with flexible time schedule between the beginning and
end. Time intervals depend on heirs, their free will and aims, according to the
judges from Vranje municipality court. It is possible to complete the procedure in
only one day if there is consent between the heirs about the inheritance division,

15 Art. 12 3H/95. (y: Tomoposuh, B. and Kymuli, R. 1997: 54).
16 Art 16 3H/95. this corresponds to 17 3H/74. (y: Tomoposuh, B. and Kysmuh, P. 1997: 58).

'7 Art. 19 3H/95. this introduced again the IV class of inheritance as provided by 20 u 21 3H/55.
(in: Tomoposuh, B. and Kymuh, P. 1997: 61).

'8 Art.20 3H/95. this possibility was provided by 22 3H/55. (in: Tozoposuh, B. And Kyuuf, P.
1997: 62).

' Art. 21 3H/95. (in: Tomoposuh, B. and Kymuh, P. 1997: 62-63).

2 See Bmarojesuh, Bopucmas. 1988, Haceono npaso y Jyeociasuju, Ilpasa pemy6iuka u
MIOKpajuHa, ,,CaBpeMeHa anMuUHUCTpanuja‘, 83-85.

*! Ibid. 1988: 83.
221 conclude this based on comparison of IL from 1946 and 1995.

2 Art. 10 3H/95. this special regulation of representation are being applied in cases of exclusion
of exigent heirs (art. 63 3H/95.), in undeserving inheritance (art. 6 3H/95.) and in cases of waiver
of inheritance (art. 213 3H/95.); in: Togoposuh, B. and Kynuh, P. 1997: 52-53.

2+ Art. 10 3H/95. in: Tomopoeuh, B. and Kymuh, P. 1997: 52-53
See 1 3H/95. in: Tomoposuh, B. and Kynuh, P. 1997: 24.
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which is suggested by the judge and according to law. The judge has to respect the
defunct will. That is, the judge has an obligation to divide the inheritance as sug-
gested by the respective heirs but in accordance with the legislations. This means
that the judge is responsible for modulation of normative with the wishes of the
heirs, which is not so difficult to achieve, at least according to the empirical
sources. However, without the consent, the procedure could last forever, until a so-
lution is found to please everybody concerned. Most of the time, the judges see that
customary law stands in a way of reaching the consensus, since normative does not
correspond to the customary laws. However, I take a different view since I do not
consider that normative is a cause of conflict between heirs, that is, relatives in in-
heritance procedures. If this was the case, then conflicts would not arise in the ap-
plication of only one law system, and based on my data, there are plenty.*® In the
next part of the paper, I will point out to the main principles of the customary law,
and I suggest possible conclusions about the parallel usage of the two structurally
different legal systems.

The basic norms of the customary law determining heirs and their share of
inheritance are: type of kinship and lineage between the defunct and heirs, as well
as gender of heirs. In the customary law, similar as in the legal inheritance, a right
to inherit is chiefly given to blood relatives. Closer related kin are given advantage
over more distant ones. However, in contrast with the legal inheritance, the custom-
ary law provides a difference between blood relatives based on gender and lineage.
Hence, the defunct sons have advantage, that is, male offspring. If there are no male
heirs, respective daughters gain a right to inherit, and in cases without offspring, in-
heritance is divided among a respective spouse and brothers, that is, their male de-
scendants. This is the case of horizontal class of inheritance. It is applied when
there is a shortage of male heirs on one side.”’ It is clear that the customary law
even in the application of horizontal class of inheritance gives advantage mostly to
male relatives, that is, to the defunct brothers and their sons.”® Tt follows that the
customary law respects patrilineal type of inheritance. However, in spite that it is
primary, it does not follow that it is always the only one. This type of inheritance is
not possible to apply in all cases, such as in when there are no sons but only daugh-
ters. Besides, the customary law of inheritance sometimes applies some principles
of matrilineal and matrilateral inheritances. Matrilateral is used in inheritance of as-
sets which belong to a woman, that is, a respective mother. In the customary law of

% See Bophesuh LipHoGprsa, Jagparka. 2009. Hacredno-cojuncku odnocu y Bparckom kpajy y
opyeoj nonosunu Osadecemoz Gexa, IOKTOpcKa naucepranuja, bubmmorexka Opesbema 3a
€THOJIOTH]Y | aHTpononoryjy dumnozodcekor paxynrera y beorpany, 1-250.

*7 Pavkovié, F. N. 1982: 33.

8 The application of horizontal class of inheritance, as well as vertical, in the customary law is in
correlation with the basic principle of the customary regulative — the deceased immovable assets
is being inherited by male heirs, so it can be explained as an aim to keep a family assets within
agnatic family.
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inheritance, assets by women, that is, mothers are being inherited by daughters, and
if a woman hasn’t had any daughters, then it is inherited by respective sons. This is
the case of matrilineal type of inheritance.

The customary law also takes into account when defining an heir and re-
spective parts of inheritance, a place of residence. The principle of patrilocal resi-
dence comes into play; this principle is almost equally important as the principle of
patrilineal type of inheritance. This means that a right to inherit a father’s assets is
given to his son or sons who resided with their respective natal family.*’ It follows
that a son, or sons, was obligated to care for aging parents and their funeral; in re-
turn, a son acquires a right to inherit the whole assets- movable and immovable- of
the defunct.’® In the case of patrilocal residence of the married couple, there is a
mix of the two customary law principles — patrilocality and care of one’s aging par-
ents. However, the application of the principles is not always possible, hence, there
are some modifications in usage. For example, modifications are necessary when
there are no male heir/offspring or when either of the respective sons do not reside
with the natal family any more. In this case, as the data show, family assets are in-
herited by the son who cared for the parents. When there are only female
heirs/offspring, matrilocal residence comes into play, and accordingly, it is the re-
spective daughter who cares for parents and their funeral. In return, she is to inherit
everything which was in the ownership of her father. However, this example of in-
heritance is different than classical inheritance — when a son inherits his father- not
only due that a daughter inherits her father but also, and in spite of matricolocality,
due to the application of patrilateral type of inheritance.

It follows that the application of certain customary law in inheritance de-
pends greatly upon the gender of heirs. In spite that patrilocality and patrilineal
types are mutually connected principles, a connection is not unbreakable, and that
is, changes within one principle do not initiate automatically changes within the
other. The gathered data show that possible changes in residence of a couple do not
initiate changes in application of the patrilineal inheritance. This means that in in-
heritance — even in cases when a couple does not reside patrilocally — there is an
application of patrilineal transmission of inheritable goods. A lack of male
heirs/offspring results in omitting of the patrilinear transmission, that is, the patri-
lateral transmission takes place - the assets are inherited by daughter. Another ex-

% See Pavkovié, F. Nikola. 2003. Porodica i seoska zajednica u Sumadiji, Zbornik Matice srpske
za drustvene nauke, br. 114-115, Novi Sad, 223-254.

3% Based on the literature review and fieldwork data, it appears that the assets are almost always in
the ownership of a father, as a consequence of the cited principles which determine marital and
kin relationships in strong patriarchal ideology, as in the case of Serbia (see Gorunovi¢, Gordana.
2006. Marksisticki model dinarske zadruge u srpskoj etmologiji, Antropologija, Casopis Centra za
etnoloska i antropoloska istrazivanja Filozofskog fakulteta u Beogradu, broj 2, Beograd, 110-142;
Wsanosuh, 3opumna. 2008. Awmpononowxa ucmpadxcusara cpoocmeéa — napaoueme u
nepcnekmuee, JIOKTOpCcKa qucepranuja, bubmuoreka Onesbera 3a €THONOTH]Y M aHTPOIOIOTHjY
dunoszodcekor dakynrera y beorpaay).
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ample is when a woman adds her spouse’s last name to her family name.”' How-
ever, if such a woman has a brother, she does not inherit immovable family assets.
Both of the mentioned principles co-exist, and both influence independently the
customary law of inheritance of material goods and last names.

It follows that there are differences in the contents of inheritance among
civil and customary law. That is, customary law provides possibility of inheritance
of material assets, both movable and immovable, but also of social and spiritual
goods.* Last name, which is treated in customary law as a basic social good, is an
example of such distinction. It is important to note that last name is not inherited
according to regulations of IL but in accordance with The Family Law.”> However,
as we will see, the problem is not in the differential determination of the inheritance
content but in means according to which it is divided among heirs. It turns out that a
type and lineage of relatedness between the defunct and heirs, as well, as gender of
heirs, are the basic criteria which determine heirs and their respected share. In addi-
tion, rules and alignment procedure which determine shares in inheritance are dif-
ferent in customary law from those in normative.** To summarize, customary law
considers all male descendants of the defunct as equal in inheritance of father’s as-
sets. However, as we were able to see, it often happens that brothers are not equal in
inheriting family assets.” That is, in determination of heirs and share parts, several
things influence inheritance: did any of the possible heirs lived in the same domicile
with the defunct, care for parents or pursued an education.

Besides, in customary law, inheritance of goods is in correlation with the
nature of inheritable goods. There is a connection in between assets and gender of
heirs. Hence, immovable assets are inherited by male and movable assets by female
relatives of the defunct. This of course does not imply that males do not inherit
movable assets, that is, only immovable assets. The practice shows that a choice of
heir is depended on an economic value of immovable and movable goods. Some
immovable goods of a higher value, such as: a car, tractor, agricultural vehicles etc,

31 A possibility of choosing last name in marriage is present in civil but not in customary law.
Keeping a family name by daughters is an example of intervention of legal toward customary law
practice.

32 This is ethnological conception of inheritance which differs from legal one in contents of the
inheritable assets. See Pavkovi¢, F. N. 1982: 25-39.

33 The current family Law is published in ,,Sluzbeni Glasnik RS*, br. 18/2005. Its regulations are
available at: http://www.lawyer.co.yu/baza/gradjansko%?20pravo.htm
34 Heirs belonging to the same class of inheritance should share the same amount of inheritance,

according to the laws. This means that heirs from the same class are given the equal share of in-
heritance. Inheritance is divided equally among heirs. See more in bnarojesuh, b. 1988: 186.

35 The same is valid for the deceased daughters. In cases of only female descendants, an advan-
tage in inheritance is given to a daughter who has lived with the deceased in the same domicile or
who took care of parents.
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based on an unwritten rule, are being inherited by son. Daughters, in contrast to
sons, inherit furniture, savings etc.*®

The cited above points out to some irregularities in inheritance, implying
not only gender inequality but also inequality within one gender. The second issue
was not discussed especially within the local legal and ethnological/anthropological
literature. Hence, the gender inequality is considered as one of the main problems
appearing due to the parallel application of civil and customary law. The parallelism
of juridical and customary regulations brings into light all the differences between
regulations and actual practice.

This practice which I observed during my fieldwork shows that in inheri-
tance there is a wide usage of customary law regulations, that is, it is often the case
that actions are taken in accordance with the general customary law regulation,
summarized in this way: females who have brothers do not inherit their father’s as-
sets, or his immovable goods. These females are in obligation to be present at pro-
bate proceedings but also to waiver their own share or to renounce it to the male
heirs. This renounce is a possibility given to each and every heir during the
process.”” In practice, this right is mostly used by female heirs. This however does
not imply that women with brothers never act in accordance with legal normative,
but those cases are very rare, and frequently, as shown in practice, are the conse-
quences of conflict between a brother and sister, originated before probate proceed-
ings. A possible conclusion is that these conflicts could solve the problem of the
inequality, but they are definitely not the adequate solution to the problem. So, the
practice shows that these conflicts do not lead toward more application of legal
regulative in inheritance nor to more equality between genders or within one gen-
der, but quite the opposite — they provoke other problems.

* % %

Based on the structural characteristics of the analyzed law systems, be-
tween legal normative and customary law, there are many similarities especially so
in regards to conditions to be fulfilled so that a subject could gain a right to inherit.
In addition, there are other similarities and they testify on the mutual influences and
intertwining of the two systems. This time, however, I would like to point out to the
differences among these systems, considering that they could provide a better un-
derstanding of direction to be taken, if we want to explain why a practice is not a re-
flection of normative but imaginary order.

%% There is a considerable influence of economic value of assets on inheritance relationship and
organization of family relations in whole. The influence of this factor is discussed in correlation
with the rest of the factors and in context with societal changes and attitudes in the given social
time and space.

37 Goods cannot be inherited against the will of heirs. A heir has the right to waiver, and provides
a negative heir statement (See Tomoposuh, B. and Kymuh, P. 1997: 296-297; Enciklopedija
imovinskog prava i prava udruzenog rada I-111, Tom drugi, 1978: 360-364).
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The most easily perceived difference is in the inequality of gender in in-
heritance. That is, civil law and normative declare equality to all heirs from the
same class. This is supported by the basic principle declared by the all Constitutions
in application since 1946 and further.*® However, in very frequently, a practice does
not correspond to normative. That is the reason why we can denominate law and
normative as one level, and juridical practice as another level. This division could
be seen as a consequence of disparity between law theory and practice, but also as a
consequence of widely used customary law in inheritance practice.

The inequality of sexes, as well as inequality within one gender, is corre-
lated with the disparity existing among law theory and practice; however, the paral-
lel usage of civil and customary law in inheritance cannot be explained solely by
unadjusted features of law theory and practice, which in addition is not a feature of
the inheritance right solely.*” That is why I have tried to understand the unadjusted
features between normative and practice in inheritance in relation of ideal-real. It
turned out that many individuals in inheritance procedures aim at achieving ideal
patterns of behavior which exist in their respective minds.* It follows that custom-
ary law is not being used in inheritance because its rules are adjusted with societal
reality, as considered by Romantic oriented researchers of customary law, but be-
cause the application of the rules allows reproduction of ideal patterns of behavior.
Furthermore, the essence of the problem is not only in efforts to organize marital,
family and inheritance relations in accordance with the imaginary model existing in
individual minds, but it is in the assumption that these models are formed according
to the values declared by patriarchal ideology.*' If we try to look upon the rules of
marital and kin systems, which are the foundation of customary law rules, as one of
the most important societal context that reproduces ideology of gender, specific for
the given society,” then the efforts to act in inheritance procedures within the
framework of ideal patterns could be treated as a problem. Finally, it follows that
the usage of customary law in judicial practice contributes to pertification of the ex-
isting relations and practice — which certainly cannot be considered as a positive in-

38 In article 15 in Constitution of the Republic of Serbia, in application from 2006, says that the
state grants equality to both men and women and develops a politic of equal possibilities.
(http://www.parlament.sr.gov.yu/content/cir/akta/akta_detalji.asp?ld=382&t=Z#).

3% On this subject see more in Beljanski, Slobodan. 1999. Pravo i iluzija, Biblioteka XX vek.

0 On ideal and real patterns of behavior in Serbian patriarchal society see Tapumosuh, Jbusbama.
2005. Iojeounay u nopoouya, I'macauk EtHorpadckor mucturyra CAHY LIII, Beorpax, 197-
212.

*! This patriarchal ideology is characterized, among other things, by constant efforts to reinterpret
basic facts of life experience, in ways which will overcome them and establish an authority of
man in various domains of life and experience (MBanoBuh, 3opuua. 2002. Ha koea auue deya:
cpoocmeo koo Cpba u npunyunu nepyenyuje cauuHocmu mely cpoonuyuma, OOU4aju )KUBOTHOT
mUKIyca y rpanckoj cpeaunu, IloceObna m3mama EtnHorpagckor muctutyta CAHY, k. 48,
Beorpan, 388).

42 Gorunovié, G. 2006: 129.
119



<= Bulletin of the Institute of Ethnography SASA LVI | (2) =

. . .. 4 .
fluence of law and normative, as examples of “public politics” 3 on socio-cultural
changes.

If we take the above said as the main problem aimed to be solved, then I
can argue that the only direction, assumingly leading to changes in the present in-
heritance practice, goes from an individual toward the community. Of a special im-
portance then, is a legitimacy achieved at the level of an individual,* that is, a con-
nection of individual with law and customary law. This implies that possible
changes in inheritance are being determined by a degree of awareness of an indi-
vidual, and their attitude to face possible consequences when acting against ideal
patterns imposed by the community. Thus, it is illusory to hope that civil law and
regulations will be realized in reality unless there is a change in perception of in-
heritance rights and status by the subject. Additionally, it is not arguable that law
and the rest of “public politics™ could contribute to faster changes at individual
level as well as at the community level.

JagpaHka hopheBuh LipHoGpHa

3akoHcko HacnehjuBawe Ha penaumju ngeanHo —
pearnHo

KrbyuHe peuyu:

WHCTUTYLMja HacnehuBama, obnyajHo
npaBeo, rpafjaHcko NpaBo, NPONMCKU, Npakca,
naeanHu obpasay,

[MapasnenHoM aHaJIM30M OOWYAjHONPABHE W 3aKOHOJABHE IIpaKce, ayTopKa
HACTOjU Jla TIOKake KaKBe Cy OCHOBE OOHMYajHOT W rpaljaHCKOr mpaBa, M KakaB je
BUXOB OJHOC Yy CaBPEMEHOM TPEHYTKY. Y TOM KOHTEKCTYy ce MpoOiemMarusyje
MUTakbe 0JJHOCA U3Mel)y UlealTUIICKUX o0pa3ala — Kako y 3aKOHOAABCTBY Tako My
00WYajHOTIPABHO] TIPAKCH, W PEaJHOI IOHAIllaka, ca HaMEpPOM Jia ce carjienajy
MOCIIEANIIE KOje TPOM3HIIa3e M3 HACTOjama Jia ce OOWYajHONpPaBHHU HIACAITHCKH
obpa3all y MOTIYHOCTH [TPUMEHH Y TPAKCH.

“ Milenkovié, M. 2008: 45-57.
* Iapprmosnh, Jb. 1989: 44, 70-71.
45 Milenkovié, M. 2008: 45-57.

120



& J. Pordevié Crnobrnja, Legal Inheritance... =

AyTopka y Be3M ca TUM KOHCTaTyje Ja ce MOjeAUHIH TPHIAKOM
HacliehuBama yrilaBHOM PYKOBOJIE O0OMYajHOITPABHUM NPaBUIIMMA, alld He 300T ToTa
LITO Cy Ta MpaBmia yckial)eHa ca IpymITBEHOM CTBapHOIfy, Kao IITO Cy CMaTpaid
POMAHTUYAPCKU YCMEPEHH WUCTPaXHMBAa4YH OOHWYAjHOT MpaBa, Beh 3aro mTo uM
IpUMEHa THUX [paBWia oMoryhyje penpoaykiujy HWICaNTUIICKUX oOpasana
noHamrama. To 3Ha4u Ja Cy €BeHTyallHe NpOMeHe y HaciiehuBamy ycioBJbeHE
cTeneHoM ocBemheHOCTH IIojelMHala M HBHXOBOM CIpeMHoInlly na ce cyode ca
nocjeauaMa Koje HacTajy yKOJIUKO IMOCTYIajy MUMO HICTHUX MOJIela MOHaIIakha
Koje Hamehe 3ajeqHuIIa. Y TOM TIOTIIEAY, O MOCEOHOT je 3Havaja ,JISTHTUMHUTET
KOjU ce OCTBapyje Ha HUBOY MojeauHna‘, kako ucrnde Jb. ['aBpmitosuh, omHOCHO —
OIIHOC TOjeWHIIA TpeMa 3aKoHy W oOuvajHOM TpaBy. M3 oBora cieam naa je
WITy30pHO HajaTu ce na he ce ocHOBHA rpaljaHcka mpaBa U NPOIKCH Pealn30BaTH y
[IPAKCH YKOJIUKO He J0fje 10 MpOMeHa Y NepLEIdju HACTIESAHUX IPaBa U MOJI0XKaja
on crpaHe cyOjekata. [Ipu ToMm, HUje CIOPHO J1a TIPABO M OCTANIC jdGHe HOIUMUKE
MOTY Jia IOIIPUHECY TOME Jia ce IPOMEHe Ha HUBOY IT10je/IMHIIA, a CJICACTBEHO TOME
— ¥ Ha HUBOY 3ajeJJHHUIIe, JIaKIle i OpKe CIpOoBesy.
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